
 
FREQUENTLY ASKED QUESTIONS ON PROBATE IN FLORIDA – PART 3 

 

1. WHAT IS A WILL?  

 

 A will is a writing, signed by the decedent and witnesses, that meets the requirements of 

Florida law. In his or her will, the decedent can name the beneficiaries whom the decedent wants 

to receive the decedent’s probate assets. The decedent can also designate a personal 

representative (Florida’s term for an executor) of his or her choosing to administer the probate 

estate.  Under Florida law, a personal representative is required to have a Florida attorney unless 

the personal representative is an attorney or if the personal representative is the sole beneficiary 

of the estate. 

 

 If the decedent’s will disposes of all of the decedent’s probate assets and designates a 

personal representative, the will controls over the default provisions of Florida law. If the 

decedent did not have a valid will, or if the will fails in some respect, the identities of the persons 

who will receive the decedent’s probate assets, and who will be selected as the personal 

representative of the decedent’s probate estate, will be as provided by Florida law. 

 

 At the Law Office of Imani Boykin, P.A., we are a full-service estate planning, asset 

protection, and probate firm.  Contact us to schedule a consultation if you are interested in 

planning for the future. 

 

2. WHAT HAPPENS IF THERE IS NO WILL?  

 

 If someone dies without a valid will, he or she is “intestate.” Even if the decedent dies 

intestate, his or her probate assets are almost never turned over to the State of Florida. The state 

will take the decedent’s assets only if the decedent had no heirs. The decedent’s “heirs” are the 

persons who are related to the decedent and described in the Florida statute governing 

distribution of the decedent’s probate assets if he or she died intestate.  

 

3. IS ANY PROPERTY EXEMPT FROM PROBATE? 

 

 The distribution of the decedent’s probate estate under Florida’s intestate laws is subject 

to certain exceptions for homestead property, exempt personal property, and a statutory 

allowance to the surviving spouse and any descendants or ascendants whom the decedent 

supported. Assets subject to these exceptions will pass in a manner different from that described 

in the intestate laws. 
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 For example, if the decedent’s homestead property was titled in the decedent's name 

alone, and if the decedent was survived by a spouse and descendants, the surviving spouse will 

have the use of the homestead property for his or her lifetime only (or a life estate), with the 

decedent’s descendants to receive the decedents’ homestead property only after the surviving 

spouse dies. In the alternative, the surviving spouse has the right to make a special election 

within 6 months of the decedent’s death to receive an undivided one-half interest in the 

homestead property in lieu of the life estate provided certain procedures are timely followed. The 

spouse’s right to homestead property does not take into consideration whether the surviving 

spouse has one or more living descendants who are not also a descendant of the decedent.   

 

 Probate is a very particular area of law; having an attorney experienced in practicing 

probate is invaluable.  At the Law Office of Imani Boykin, P.A., we are here to counsel and 

advise personal representatives when faced with the numerous duties and responsibilities that 

arise in probate administration. 

 

 Our knowledgeable attorneys and staff at the Law Office of Imani Boykin, P.A. can help 

you with your loved one’s affairs and make the probate process easy for you during a difficult 

time.  

 

 The material in this legal blog represents general legal advice and does not constitute the 

existence of a lawyer-client relationship. It is always best to consult an attorney about your legal 

rights and responsibilities in your particular case. Contact the Law Office of Imani Boykin, P.A. 

to schedule a consultation so that we can assess whether we can represent you in your legal 

matter. 
 
 


